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PRELIMINARY PROFILES ON THE CIVIL LIABILITY OF HEALTH ROBOTS*

Remo Trezza**

The themes of my presentation are about medical robots, algorithmic medical variables and
profiles of civil responsibility.

The advent of Artificial Intelligence, of which there are traces even in the most ancient history
of man, has made the human world, as well as legal, the specifically “regulatory” one of
mechanical dynamics, very complex.

Artificial Intelligence has set foot in the most disparate areas of human life, especially in the
health sector, on which | want to focus attention.

Everyone knows that some “bloated” machines have entered the world of medicine, either to
assist the doctor or medical team, or to obtain “the best medical services”. At this point, one
might wonder if some “health negligence” determined by human doctors can be overcome by
the “best health performance”, obtainable with the “perfectible” help of robots!.

The law, which has long since taken note of a similar “algorithmic and mechanistic irruption”
in almost all areas of human daily life2, must become even more aware of solving the
problems that concern, in particular for the medical-health field, the “legal qualification®” of
any civil liability deriving from the “cause” of physical and moral damage by health robots*
and the consequent “remedial regime”.

As is known, the new Gelli-Bianco Law® in Italy has qualified the responsibility towards the
health facility as “contractual” and that towards the doctor as “non-contractual®”. Starting
from the somewhat “translational” assumption of Roman law that “ex robot oritur ius”, the
law must take note of the new tools and methods of algorithmic and mechanistic regulation
and try to regulate their ontology and dynamics, even transversal. Hence, therefore, the
analysis of the so-called “split” between the responsibility of the producer and the
responsibility of the programmer. In this case, one must ask whether the malfunction of the
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medical robot causes the responsibility to be attributed solely to the manufacturer or also to
the programmer. According to me, the responsibility should be attributed to the manufacturer
if the medical robot does not work exactly; to the programmer, on the other hand, if the
correct “health algorithmic variables” have not been entered’.

In other cases, however, a joint responsibility may arise between the “introjector” of health
principles and the “translator” of medical values and practices, if, in fact, there is a
transmission error. However, there could still be the configurability of a contractual liability if
the manufacturer makes use of another manufacturer for the perfect functioning of the same
(among which there will certainly be, at the base, a contractual relationship) and, again, if the
programmer uses a subject expert for the transmission of medical variables (among which
there could certainly be an intellectual work relationship)®.

One could therefore think, with regard to liability for damage caused by the medical robot, to
apply, as is the case for driverless cars, a liability “proportional” to the degree of automation
and based on the contribution of the human doctor. This should be studied in terms of
establishing a responsible statute for robots acting in the healthcare sector®. It is inevitable
that, if the doctor has control from the beginning, during and at the end of the robot, the
responsibility for any damage will fall on him as the primary agent and only aided by the
machine. The problem could arise when the doctor, during an operation, is unable to control
the machine, as it is malfunctioning. It will certainly be easy to invoke producer responsibility
and prove that you have done everything possible to avoid the damage. The practical and
restorative implications are completely open?®.

But then, could a medical robot respond criminally? Robot delinquere potest? If you refer to
art. 27 of the Italian Constitution, where it is stated that “criminal responsibility is personal”,
can the comparison with entities pursuant to Legislative Decree 231/2001 be extended to
robots or not? And if it could commit a crime, could it also be punished? Robot delinquere
potest et puniri? And with what sanction? With that (in) sensitive and (un) useful of
destruction®!?

From a regulatory point of view, however, it would then be likely that a medical robot could
be equipped with mandatory insurance to cover any damage (in this case the structure could
question the insurer as well as the doctor who, if held responsible for the residual part of his
human work, could question his own insurance). The establishment of a mutual fund would
also be desirable if some medical robots were not, perhaps temporarily, covered by
insurance!?.
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All this, however, leads, in conclusion, to a fundamental question. Does the medical robot
have legal personality (so-called “mechanical subjectivity”)? These are themes of the future,
certainly not too far from us®®.

From the point of view of the recent Italian doctrine, we have to put the attention on an
important contribution of National Committee for bioethics, National Committee for
biosecurity, biotechnologies and life sciences4, which states that “artificial intelligence must
be considered exclusively as an aid in the doctor’s decisions, which remain controlled and
supervised by man. In any case, it remains up to the doctor to make the final decision, as the
machine only and exclusively provides support for data collection and analysis, of an advisory
nature”. Also see, again in the same contribution, the argumentative details regarding the so-
called “opacity” of algorithms®® in medical choices and civil responsibility relating to medical
systems of artificial intelligence, where it discusses any responsibility “from social contact®”.
In this perspective, the idea of qualifying responsibility as a “social contact” is not at all
correct, especially taking into account the Gelli-Bianco Law which, after the Balduzzi Law,
qualified responsibility as “contractual” between patient and hospital , but “extra-contractual”
between doctor and patient, with recourse action by the structure against the doctor.

For this purpose, informed consent should also be made suitable for intelligent medical
systems, in particular by securing the patient and disclosing all the risks and consequences
that could exist if he decides to undertake medical treatment through the aid of AI'.

In conclusion, we can say that intelligent systems, especially those that have a close
interaction with the human person, must be screened for their merit. We must move towards
the construction of a “merit judgment” for intelligent systems. This means that an intelligent
system must know what are the legal values on which the legal system is based and will have
to make decisions and, therefore, act bearing in mind what those values are. Intelligent
systems, as well as health robots, as well as driverless cars, must understand that the
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itinere, 28 October 2020, available online. See also L. Mischitelli, The European strategy on artificial
intelligence: state of the art and future scenarios, in www.agendadigitale.it, 6 october 2020, available online.
See also the Resolution of European Parliament of October 2020 and the last of January 2021.
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fundamental principle to be pursued is always the protection of the life of the human person
and the achievement of best human protection.

Homo juridicus, therefore, will have to verify, already at the beginning, whether an intelligent
system is able to protect the human person as a whole (ethics by design) and will also have to
assess whether this system continues to be a protective tool for the human person, during its
action and up to its material existence (ethics by default).

In closing, it is hoped that there can be an artificial judgment of merit, with which to
understand which intelligent system is appropriate for the best possible achievement of the
protection and psycho-physical-global well-being of the human person?®,
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