Abstract

The current context of economic crisis, which retiéel its effects,
particularly on the financial vulnerability of hali®lds and
businesses, highlighted with greater intensityghenomena of over-
indebtedness of households and, in general, cingolvency.

These phenomena are, for the longest time, thectobfeanalysis of
the Bank of Italy and observers associated with soorer

associations, which every year provide statistidata on erosion
economic resources available to households andnésses and,
therefore, the inability, for a given percentagesotch persons to
fulfill the financial obligations.
The tumultuous economic events and the subsequeead of the
economic and social crisis that involved lItaly, @tiger with other
European Union countries, the legislature has gstemng impetus to
fill a regulatory deficit, that is, to provide asdipline, to all those who
are excluded from the scope of the bankruptcy Mhich aims to

make it possible to resolve this crisis by overebigdness,
reproducing institutions similar to those introdddsy the reform of
the bankruptcy law.
The issues relating to insolvency are linked gyeater extent civil to
over-indebtedness active, ie to a wrong accourhein future earning
power, which leads to excessive exposure to consgneelit. Then

there is the passive over-indebtedness, that igrrdaed by the
accidents of life, such as serious illness, lossjotsf or divorce.

Starting from the description of the phenomenonwdr-indebtedness
we analyze the recent introduction of a discipime®ur system more
flexible and modern in the civil sector insolvencgnforming with

EU principles and the decisions taken by the of&Er countries.

The Community legislature has long felt the neetldee a discipline
able to contain the economic and social impactveir-endebtedness
and to provide guidelines for the regulation ofoinency civil.

In this context in 1992 was pronounced the CouResolution on the
future priorities for the development of policiem the protection of

consumers, among which was included for the firséta research on



over-indebtedness, and then, with the resolutiothefEconomic and
Social Committee of 27 May 1999 Commission was mgitree Single
Market, Production and Consumers, the task of idgafa set of
information about over-indebtedness of householus$ @ proceed
with the drafting of a Green Paper, which afterlyaiag the statistical
data of the phenomenon, as well as the differetibma regimes,
should come to the only definition of over-indelstesls from which to
subsequent regulatory action.
This process continued over the years until yochdhe affirmation
of the principle of utility of the fresh start otagup considered as an
incentive for entrepreneurial initiatives, from whisprings the need,
given the economic and social importance of thenpheenon, to
facilitate uniform discipline in laws of the Membef the European
Union.

In the European Commission's Communication of 2007he fresh
start for companies in crisis or insolvent, we mr¢ploe favor in future
draft legislation and harmonization legislation,th@ policies of the
second possibility, which promote enterprise restning rather than
their liquidation , the raise, rather than the loksorporate value and,
in any case, the conception which physiologicah¢wd insolvency of
the course of business.
In ltaly before the reform of bankruptcy laws hdween presented
draft legislation on the subject of civil insolvgncThe first is
deposited by Adiconsum at CNEL in 2001, then foBoanother bill
presented to the Chamber of Deputies in 2004 byp®group on the
subject of civil insolvency, which allawed to indivals, including
non-entrepreneurs, to get thestebitazione’or through a system of
adjustment of debts approved by a majority of ¢oediand approved
by the court, or through the liquidation of theientcompetition its
assets, entrusted to a trustee or a trustee ofigidappointment.
During the preparatory work for the reform of thenkruptcy law, the
Trevisanato Commission has taken into account eegiire that was
addressed to all debtors civilians no fallible luning small business

owners. It was agreed a restructuring agreemeht allitcreditors and



in case of his absence, the application of a ligtimesh of the assets
simplified character ésdebitatorio” for the debtor deserving.
Subsequently, the Commission has taken a Trevisasally into
account the debtors civilians, contractors and d but it has also
presented as access to that procedure, a threshdébt exceeding €
200,000.

Therefore, in this preparatory work, the issue wees application of
mechanisms ofésdebitazione’also to the insolvent civil cases, but
ultimately chose to maintain the distinction betweéhe two
procedures and apply only to the subjects falliblese institutions
favor, citing What was the reason that it was olgghe limits of the
delegation.

This choice brought out the doubt that there cob&l a non-
compliance with the principle of equal treatmerdyisions of art. 3 of
the Constitution.
The legislature, in view of the presence in thedpean Union, of the
insolvency laws governing civil and animated bysty impulses to
fill such a regulatory deficit has, in a differecbntext by the
Bankruptcy Act, as part of the measures that omyusinafted a bill S.
307, on the initiative of Senator Centaro, conaggriiProvisions on
usury and extortion, as well as the settlement w@r-indebtedness
crisis"

The process of formation of this law was very tiledbthere was an
extremely complex parliamentary scrutiny that ledhte approval of a
text only after several operations executive witheggency decrees,
in a financially and politically extremely delicate
This procedure ended with the promulgation of tae on the
composition n.3/2012 crisis indebtedness, apprdasdiary 27, 2012,
by which is meant to remedy the increasingly comraibmations of
debt, natural persons and corporate bodies , wthicihot apply the
provisions of bankruptcy, and who are offered thmoartunity to
agree a plan with creditors to restructure the .déhe current text
provides full-bodied changes came into force, ainaédncreasing

operational effectiveness, including, in particuldhe subjective



condition, identifying a specific process for thensumer who
becomes the beneficiary of a special procedureimgldo settlement
of the crisis, with the grafting of a possible lidation stage and the
prediction of a sub procedure esdebitazione.
This is consistent with the need to attach thetai&binsolvency
proceedings civil, the opportunity to benefit frahe fresh start, that
Is, to start from scratch and regain an active ioléhe economy,
without the burden of past debt situations. In thigy Italy was
equipped with a tool, like other European Union rdoes and the
United States of America, the realization of digeare the effect of
esdebitazione the debtor-consumer, in accordantte cgrtain limits
to ensure that there is an abuse of that oppoytunit
This is aimed, on the economic and social impacallow a recovery
in domestic demand, currently compressed, as iarapp from the
decreasing trend of the indices of the propensityconsume of
households, in addition, taking into account thsijgan of the non-
fallible, the ‘introduction of theésdebitazioneshould encourage the
use of credit and investment subjects that wouhdmtise be cut off
from the circuit creditworthiness. Additional effecshould also
reverberate on the administration of justice, Iegdito a
rationalization of individual enforcement actionsdaa contraction of

the same for a percentage estimated to be about 20%



